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IN THE COURT OF THE ASSISTANT SESSIONS JUDGE 
SONITPUR, TEZPUR 

SESSIONS CASE NO.261/2017 
 

GR CASE NO.2860/2015 
U/s 366 A of IPC 

State 
-Vs- 

 Sri Balin Borah @ Biplab Borah --  Accused 
 

             Present: - Sri N. J. Haque, LLM, AJS 
                           Asst. Sessions Judge 
                           Sonitpur, Tezpur 

 

       Counsel for Prosecution : Smt. Niva Rahaman, APP 
       Counsel for Defence  : Mr. D. Borah, Advocate  

 
Date of Prosecution Evidence   : - 01-02-2018, 06-06-2018 & 17-05-2019 
Date of Defence Evidence    : - 29-07-2018 
Date of S/D                            : - 27-07-2019 
Date of Argument                   : - 19-08-2019 
Date of Judgment                   : -19-08-2019 

         JUDGMENT 
                    “Synopsis of Prosecution’s Case” 

1. Prosecution case appears to be in a narrow campus is that on 23-10-2015 

informant Md. Ishab Ali lodged an ejahar before O/C of Thelamara P.S 

alleging, inter-alia, that on 22-10-2015 at around 8 a.m., accused 

forcefully kidnapped his 14 year old daughter Farida Begum from a place 

in front of the house of Jainal Abedin. Though they searched his daughter 

but did not find any trace of her and the informant apprehends that the 

accused may sold off his daughter outside the state.   

 “Investigation” 

2. On receiving the ejahar, O/C Thelamara P.S registered Thelamara P.S 

Case No.78/15 u/s 366-A of IPC and the case was investigated into. On 

finishing point of investigation, the I.O has submitted charge-sheet 

against the accused u/s 366-A of IPC and consequent to that, Ld. Sub-

Divisional Judicial Magistrate, Sadar, and Tezpur after furnishing copy 

under section-207 of Cr.P.C committed the case to the Hon’ble Court of 

Sessions, Sonitpur. Thereafter, Hon’ble Court of Sessions, Sonitpur 

transferred the case to this Court for trial. 
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“Appearance & Charges” 

3. On receiving summons from the Court, the accused appeared before the 

Court and he was allowed to go on bail. Charge u/s 366-A of IPC against 

the accused Balin Borah @ Biplab Borah framed, explained and read over 

the charge to the accused, on which he pleads not guilty and claimed to 

be tried. 

 “Trial & Statement of Defence” 

4. During trial, prosecution side examined as many as 7 nos. of witnesses, 

including the informant and the victim. Accused was examined u/s 313 

Cr.P.C and his pleas of denial were recorded in separate sheet and kept 

with the record. The accused also adduced evidence of one DW in his 

defence. 

5. Following are appears to the Point for Determination:- 
 

Whether on or about 22-10-2015, at around 8 a.m., accused 

induced the victim Mustt. Farida Begum to go from her residence 

with the intent that the said victim may be or knowing that it is 

likely that she will be forced (or seduced) to illicit intercourse 

with any other person and therefore committed an offence 

punishable U/S 366-A of the Indian Penal Code?  

              EVIDENCES OF PROSECUTION SIDE 
 

6. PW-1 deposed before this court that on 23-10-2015 she was at Kanaklata 

Civil Hospital emergency OPD as emergency duty doctor and Sr. M & HO. 

On that day she examined Miss Farida Khatoon 14 years D/o Md. Usab Ali 

@ Eshab Ali, Vill: Dogaon, PS: Thelamara, Dist: Sonitpur on police 

requisition in reference to Thelamara PS case No. 78/15 u/s 36 (A) IPC. 

Victim was escorted and identified by WPC Inub Begum of Thelamara PS. 

Victim was examined in the labour room complex of Kanaklata Civil 

Hospital at 12:30 pm. vide emergency registration No. 30921. She was 

examined in presence of WPC Inub Begum. She and her guardian didn’t 

give consent for internal examination. On examination she has found the 

following: No mark of injury seen on her body. However she didn’t allow 

examination of her private parts. Vaginal smear was thus not collected. 

My opinion: 1. internal examination and thus collection of vaginal smear 
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was not allowed so signs of recent sexual intercourse not found. 2. As per 

report of foreign expert at Tumuki Medical College and Hospital on 

30.11.2015 and on basis of radiological examination the age of the victim 

is above 14 years and below 16 years. Dental and physical examination 

also correspond to the age between 14 years to 16 years. 3. No other 

injury on her body found. She was not pregnant at the time of 

examination. Ext.1 is her medical report. Ext. 1(1), Ext. 1(2) and Ext. 1(3) 

are her signatures. PW-1 in her cross-examination deposed that when a 

person attains majority in most cases the dental dentition will be higher in 

number.  

7. PW-2 deposed before this court that he is the complainant of this case. 

The accused is not known to him. The incident took place 3 years back. At 

the time of the incident his daughter Farida was 14 years old and she 

went missing from home. So he lodged the FIR, under the same night the 

police recovered his daughter and he collected her. Later on, he came to 

know from her that Balin had taken her to Orang without her consent.   

8. PW-2 in his cross-examination deposed that he has no grudge against the 

accused and he has no objection if the accused is acquitted from the 

case. He has personally not seen whether his daughter has gone on her 

own or the accused had taken her. He lodged the FIR because his 

daughter went missing from the house for some time.   

9.  PW-3 deposed before this court that Eshab is her uncle. She knows the 

accused. The incident happened 3 years back. The accused had taken 

Farida with him. On that night itself the girl was recovered by the police.  

10. PW-3 in her cross-examination deposed that she has personally not seen 

the incident and only has heard about it. She doesn’t know if the victim 

has herself or was enticed by somebody. She has deposed today as the 

complainant is her uncle.  

11. PW-4 deposed before this court that she knows the accused. The incident 

happened 3 years back. Farida is her neighbor. The girl had gone to visit 

her uncle and after that she doesn’t know that happened. He heard that 

the accused had taken Farida with him. On that night itself the girl was 

recovered by police.  
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12. PW-4 in her cross-examination deposed that the victim used to frequently 

visit her uncle’s place. Beyond that he has no knowledge as to what 

happened. The girl had gone to visit her uncle and after that she doesn’t 

know what happened. 

13.  PW-5 deposed before this court that she knows the complainant and the 

accused. The incident happened 3 years back. Her niece Farida came to 

her house to stay and in the morning she went to school and after that 

she doesn’t know what happened. After that he heard that the accused 

took away Farida. On that day itself she was recovered.  

14. PW-5 in her cross-examination deposed that she knows the accused 

because he is from the same village. He has not personally seen the 

incident. She has no idea if the accused took the girl or she went on 

herself. The victim used to go to places previously also.  

15. PW-6 deposed before this court that the complainant is her father and she 

knows the accused. The incident happened around 1 year ago. On the 

day of the incident she was going to her uncle place. The accused took 

her in a maruti van and held her hands and gagged her with a hanky. The 

car was driven by another person. She doesn’t know the person who was 

driving the vehicle. The accused took her to Orang to his elder sister’s 

residence. On that day itself, the father and elder brother of accused 

brought them to the Thana. She knows the accused from earlier times. 

The accused wanted to be in relationship with her to which she refused 

and then he had said that he will take her away one day. She gave her 

statement before the Magistrate. Ext. 2 is her statement u/s 164 Cr.P.C. 

Ext. 2(1), Ext. 2(2), Ext. 2(3), Ext. 2(4), Ext. 2(5) and Ext. 2(3) are her 

signatures.  

16. PW-6 in her cross-examination deposed that before bringing her to the 

Court for recording her statement under Section 164 Cr.P.C the police 

asked her about the incident. Police didn’t bring them from Orang. She 

was brought to the police station by the accused’s father and elder 

brother. There are around 4-5 houses in the place from where she was 

taken by the accused, and these houses are besides the road. Dildar 

Husssain, Mukshedul Haque and Guljar Hussain are known to her and 

they reside in their village. Dildar Husssain, Mukshedul Haque and Guljar 
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Hussain are elder to her in age, they are around 18-19 years old and are 

her friends. She couldn’t shout as she was gagged. It was a public road 

and people used to frequent the road. The accused, Dildar Husssain, 

Mukshedul Haque and Guljar Hussain are acquaintances.  It is a fact that 

the same day she had returned back to her house. It is a fact that she has 

not mentioned the color of the vehicle to the police. She doesn’t 

remember how many days after her recovery the police had brought her 

to the Court for recording her statement. After she returned home she 

was with her family. She stated before her family members and did talk to 

them about the incident. She doesn’t remember if she told before the 

police that the accused came in a maruti car and caught hold of her and 

she questioned him as to why he caught hold of her. She didn’t tell the 

police that at Orang the accused asked her to have tea to which she 

refused. Witness Eshab Ali is her father. Witnesses’ Jahera Khatun and 

Rukia Begum are her sister-in-laws. Witness Jarina Khatun is her aunt. 

There are around 10-12 families near her house with members namely 

Jagir Ali, Moirom Khatun, Jasmina Khatun, Babul Ali, Sultan Ali, Amir Ali, 

Kadir Ali, Abul Hussain etc. There are around 2-4 adult members in these 

families and they are still alive. There are around 4-5 houses in the place 

of incident from where the accused took her, one Rajen Boro lives near 

that place. 

17. PW-7 deposed before this court that he knows the complainant and the 

accused. The incident happened around 3 years ago. He did not know 

about the case earlier but when the police enquired him as to what did he 

know about the incident of the girl being kidnapped in front of his house, 

only then he heard about the incident and he told the police that he 

doesn’t know anything about the case.   

18. PW-7 in her cross-examination deposed that he doesn’t have any personal 

knowledge about the incident. On the day of the incident he was at his 

house. His house is next to the road. Though he was at his home he did 

not hear anything and he was working in the field of his house. And from 

his field where he was working he can see the road clearly. He has not 

seen any incident as mentioned in the case.  
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19. PW-8 deposed before this court that she knows the complainant and the 

accused. The incident happened around 4 years ago. She heard that the 

accused had kidnapped Farida but she has not seen the incident. She 

heard it when there was a talk in public. PW-8 in her cross-examination 

deposed that she has no personal knowledge about the incident.  

20. PW-9 deposed before this court that on 23-10-2015 he was posted at 

Thelamara PS as SI of Police. On that day, O/C Thelamara PS received an 

ejahar from complainant Ishab Ali and registered a case vide Thalamara 

PS case No.78/2015 u/s 366 A of IPC and entrusted him for preliminary 

investigation. During investigation, he visited the PO and recorded the 

statements of witnesses including the victim. He sent the victim before 

the Hon’ble Court for recording her statement u/s 164 CrPC. He also 

prepared the sketch map of the PO. Ext.3 is the sketch map and Ext.3 (1) 

is his signature. He arrested the accused and forwarded him to the court. 

On completion of investigation, he submitted charge-sheet against the 

accused person u/s 366 A of IPC. Ext.4 is the charge-sheet and Ext.4 (1) 

is his signature. 

21. PW-9 in her cross-examination deposed that victim was recovered before 

the ejahar was lodged. On 23-10-2015 victim she came to the police 

station.  Thereafter he handed over the victim to her father on the same 

day. On 26-10-2015 victim was brought before the court for recording her 

statement u/s 164 Cr.P.C. On 23-10-2015 at about 8 a.m. ejahar was 

received and on the same day at about 9.58 a.m. He visited the PO. He 

recorded the statements of the complainant and other witnesses at the 

PO. On 23-10-2015 at 1 o’clock of night father of the accused brought the 

victim and accused to the police station.  It is true that PW-6 has stated 

before him that accused gagged her mouth but she did not state him that 

her mouth was gagged with a handkerchief.  On 26-10-2015 the father of 

the victim accompanied victim to the court at the time of recording her 

statement u/s 164 Cr.P.C. The victim stayed with the family members 

during the period from 23-10-2015 to 26-10-2015.  

“EVIDENCE OF THE DEFENCE SIDE” 

22. DW-1 deposed before this court that he knows the informant of this case. 

The accused is his son. His house is situated 2 furlong away from the 
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house of the complainant. On the date of the incident his son was at their 

house. He heard that daughter of Eshab Ali went missing from his house. 

It is absolutely false that his son kidnapped the daughter of the informant. 

He along with Liladhar Borah and one Ruplal Gour went to the house of 

informant and found the daughter of informant at his house. Informant 

falsely lodged ejahar against his son. Thereafter, he took his son to 

Thelamara PS. DW-1 in her cross-examination deposed that the accused 

is his son.  

DISCUSSION, DECISION AND REASONS FOR SUCH DECISION 

23. At the outset, I would like to point out the crux of the dispute by narrating 

the brief facts as disclosed from the ejahar lodged by the informant. The 

criminal law sets in motion against the accused of this case since one 

ejahar was lodged by the informant Md. Ishab Ali alleging, inter-alia, that 

on 22-10-2015 at about 8 a.m. accused forcefully kidnapped his daughter 

aged about 14 years named Farida Begum.  

24. As we know, the criminal jurisprudence of the country rests upon the 

prove of fact beyond reasonable doubt and the prosecution side needs to 

establish the accusations levelled against the accused beyond any shadow 

of doubt by adducing cogent and trustworthy evidences during the trial.  

25. Now, in the forthcoming discussion, this court shall try to ascertain the 

truthfulness of the accusations levelled against the accused in the light of 

evidence presented before this court. On careful perusal of the evidences 

on record, it is disclosed before this court that the prosecution side to 

substantiate the allegations examined as many as 9 nos. of witnesses 

including the victim, informant, MO and IO. Per contra, the defence side 

to prove the plea of denial examined one witness as DW-1.  

26. It is undisputed fact that the victim at the time of incident was below 18 

years of age and the Medical Officer who has been examined in this case 

as PW-1 categorically supports the age of the victim to be 14 years to 16 

years. Hence, no further proof is required in respect of age of the victim 

that divulges from her radiological examination conducted by PW-1.  

27. Now, coming to the factual matrix of the entire case in hand that divulges 

from the ejahar, this court seen that the allegations levelled against the 

accused was of kidnapping of the daughter of the informant Farida 
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Begum, aged about 14 years at the time of incident at about 8 a.m. It is 

also admitted fact that on the very day of alleged kidnapping victim 

appeared before the concerned police station as disclosed from the 

evidence of PW-9 who is the investigating officer of this case. Undisputed 

fact is that the informant including the other remaining witnesses 

excluding the victim has not witnessed the alleged incident. Their 

evidences are appears to be hearsay in nature. Hence, this court thinks it 

fit and proper to appreciate the evidences presented by the victim who 

has been examined in this case as PW-6 to decide the truthfulness of the 

accusations levelled against the accused. If we go by the evidences 

presented by the victim i.e. PW-6, then it has become crystal clear that 

she has fully supported and corroborated the entire factual matrix by 

corroborating the fact that one year back one day she was going to her 

uncle’s house and then accused came in front of her with a Maruti van 

and gagged her mouth with handkerchief and took her to the house of 

sister of the accused that situated at Orang. The victim categorically 

supported and corroborated her statement that recorded u/s 164 Cr.P.C 

which was exhibited in this case as Ext.2. The victim exactly narrated the 

same story as she stated in her 164 Cr.P.C statement before the court 

during the time of deposing as PW-6. The investigating officer during his 

cross-examination categorically stated that the victim had not stated 

before him that her mouth was gagged with handkerchief. PW-9 being the 

investigating officer further stated that it is true that victim stated before 

him that accused gagged her mouth, but she had not stated that her 

mouth was gagged with handkerchief. Hence, it is seen that gagging of 

mouth of the victim by the accused had been fully supported and 

corroborated by the victim and undeniably the victim has not stated 

before the investigating officer regarding gagging her mouth with a 

handkerchief, but she in her 164 Cr.P.C statement narrated the exact 

story as she deposed before this court. Hence, not mentioning the fact of 

gagging her mouth with handkerchief before the I.O, does not appears to 

be a material omission on the part of the victim as she has categorically  

supported and corroborated her kidnapping by the accused on the date of 

alleged incident by gagging her mouth and dragging her in a Maruti van. 
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The defence side during the cross-examination of PW-6 failed to dismantle 

her credence by way of bringing out any sort of material contradictions. In 

the light of the aforesaid discussions, it can be safely concluded here that 

not narrating the fact of gagging mouth of the victim with a handkerchief 

appears be minor exaggeration on the part of the victim and that can be 

overlooked. The informant and the other witnesses have categorically 

stated that on the date of incident accused had taken Farida although 

they have not seen such incident. As such it seen that prosecution side 

failed to examine any independent eye witness to the alleged incident and 

that does not makes the case of prosecution weaker as the informant 

himself in his ejahar not pleaded that any person has witnessed the 

alleged incident. More also, if anybody ought to have witnessed the 

alleged incident then question of kidnapping of victim would not have 

been arisen. 

28. The defence side during the trial to prove the denials examined one 

witness as DW-1 and said appears to be the father of accused and he 

failed to depose anything upon which the entire case of prosecution may 

be looked on suspicion.   

29. The oral testimony of the victim and 164 Cr.P.C statement of the victim 

vide Ext.2 appears to be corroborative, supportive, coherent and 

trustworthy in nature and this court not finds anything upon which her 

evidence may be disbelieved. The settled proposition of law also says that 

sole testimony of victim may be basis of conviction if such evidence of 

victim inspire the confidence of the court and corroborates the factual 

matrix of the entire case.                    

30. To sum up the evidences on record this court finds that the victim’s sole 

testimony inspires the confidence in the mind of the court upon which her 

evidence may be relied up.  

31. In the result, it can be safely concluded by way of observing that victim in 

her evidence categorically proved and established that on the date of 

alleged incident, the accused had kidnapped her while she was going to 

her uncle’s house. She further proved the motive of the accused behind 

such kidnapping by deposing that prior to the alleged incident the accused 

wanted to have relation with her and on being declined by her accused 
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told her that one day he will take her. It further proved before this court 

that on the date of incident guardian of the accused brought her to the 

concerned police station. The investigating officer of this case has 

categorically proved the entire investigating by way of exhibiting the 

Sketch Map of the place of incident as Ext.3 and charge-sheet to be Ext.4.      

32. Now the question is whether an offence u/s 366-A has been established 

against the accused. We have discussed in the forgoing discussions that 

charge u/s 366-A of IPC has been framed and accordingly trial was 

concluded and came up to the stage of judgment.  

33. On meticulous perusal of the settled provision of section 366-A of IPC, it is 

disclosed before the court that to prove the offence u/s 366-A of IPC 

following ingredients needs to be established :  

(i) accused induces a minor girl below the age of 18 years ;  

(ii) she was induced to go from any place or to do any act;  

(iii) She was induced with intent that she might be or knowing it 

to be likely that she would be forced or seduced to illicit 

intercourse with another person.  

34.  Now, coming to the instant case in hand, on meticulous appreciation of 

evidence presented by the victim it disclosed before this court that on the 

date of alleged incident she was abducted by the accused to go with  him 

and she was under the age of 18 years but the victim had not disclosed 

anything by which it may be presumed that victim was induced or 

abducted with intent that she might be or knowing it to be likely that she 

would be forced or seduced to illicit intercourse with another person. 

Hence, it is seen that third essential ingredients for completion of offence 

punishable u/s 366-A of IPC is missing in this case. Accordingly, the 

accused cannot be held guilty of commission of offence u/s 366-A of IPC.  

35. Now, coming the facts those established the alleged kidnapping of the 

victim on the date of incident. Whether the court may ignore the offence 

established against the accused even though the accused was charged 

with that offence during the entire trial.  

36. Let us peruse the settled principles of law to answer the situation and that 

may help the court to arrive at a proper conclusion of the dispute in hand. 

Section 222 of Criminal Procedure Code empowers a criminal court that a 
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person is charged with an offence consisting of several particulars, a 

combination of some only of which constitutes a complete minor offence, 

and such combination is proved, but the remaining particulars are not 

proved, he may be convicted of the minor offence, though he was not 

charged with it. Sub-section (2) of Section 222 of Cr.P.C further postulates 

that when a person is charged with an offence and facts are proved which 

reduce it to a minor offence, he may be convicted of the minor offence 

although he has not charged with it. Hence, from the aforesaid settled 

provisions of law, this court opined that section 222 Cr.P.C, sub-section 

(1) and (2) empowers the court to convict a person / accused person of a 

minor offence although accused has not been charged with it.  

37. Now, arriving again to the instant case in hand, this court has seen that 

the accused has removed the victim Farida Begum aged about 14 year to 

16 year out of her lawful guardianship without the consent of the 

informant and as such he is committed an offence of kidnapping 

punishable u/s 363 of IPC.  

38. Therefore, in the light of the aforesaid discussion, this court is constrained 

to opine that accused is found guilty of offence punishable u/s 363 of IPC 

and accordingly he is convicted. 

REASONS IN VIEW OF SECTION-361 OF CRPC 

39. It is a case of kidnapping of a minor girl from lawful guardianship without 

their consent and now-a-days offence of kidnapping is gradually 

increasing and most probably there is no criminal without this kind of 

offence. The accused also appears to be more than the age of 20 years 

and to prevent social menace like of that nature the accused needs to be 

dealt with stringently instead of providing him benefit of section-360 of 

Cr.P.C and Probation of Offenders Act. Hence, considering all the aspect 

this court is not inclined to extend the benefit of probation of offenders 

act to the accused.    

“SENTENCE HEARING UNDER SECTION-235(2) CRPC” 
40. The accused named Balin Borah, heard on the point of sentence in view 

of section-235(3) of Cr.P.C, where he claimed leniency claiming himself to 

be a bread earner of his family and pleas of accused are recorded in 
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separate sheet and tagged with the case record. The accused claimed 

himself to a person of 23 years of old.  

                “ORDER ON SENTENCE” 
41. In this case the victim was recovered on the same day of incident and 

guardians of accused handed over the victim to Police. Further the 

informant being the father of victim in his evidence claimed that he has 

no grudge against the accused and don’t have any objection if the 

accused gets acquittal from this case. The age of the accused appears to 

be 23 years and he claimed himself to be sole earning member of the 

family. The prosecution side failed to lead any evidence to prove any 

previous antecedents of the accused of like nature. Hence, considering all 

the aforesaid facts this court finds sufficient reasons to deal with the 

accused leniently in terms of sentencing him for commission of offence. 

In the result this court finds that following sentences shall met the 

justice:-  

1. Accused is convicted to undergo R.I for 2 months with fine of 

Rs.2,000/- (rupees two thousand) only. 

2. Let the period undergone by the accused during the 

investigation, enquiry or trial, shall be set off as per section 

428 Cr.P.C against the substantive sentence passed against 

the accused.  

3. Let a copy of this judgment be furnished to the accused 

person free of cost. 

42. Let the fine amount after recovery be paid to the victim as compensation. 

No order of sending the victim before DLSA, Sonitpur is required as this 

court finds that the fine amount if paid would be sufficient compensation 

for the victim.          

43.  This case is disposed of accordingly. Judgement is pronounced and 

delivered in open court under the seal and signature of this court on 19th 

day of August 2019.  

44. A copy of the judgment and order shall also be forwarded to the District 

Magistrate, Sonitpur in compliance with section 365 Cr.P.C. 

                                                                                                     (N. J. HAQUE) 
Asstt. Sessions Judge 

                 Sonitpur, Tezpur 
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Dictated and corrected by me. 
 

Dictation taken and  
Transcribed be me: 
 
        
(J. K Muru), Steno. 

A  P E   N D   I   X 

 
1. Prosecution witnesses:    PW-1 : Dr. (Mrs) Sangeeta Sharma, MO                                                            

      PW-2  : Md. Isab Ali, informant  
                                                            PW-3  : Must. Rukia Begum 
      PW-4  : Must. Jahera Khatun   
      PW-5  : Must. Jarina Khatun  
      PW-6 : Must. Farida Khatun, victim 
      PW-7  : Sri Rajen Ch. Boro 
      PW-8  : Smt. Mandira. Boro 
      PW-9  : Sri Niren Hazarika, IO 
        
 

2. Prosecution Exhibits :- Ext-1  - Medical Report 
Ext-1(1) to 1(3) - Signatures of MO 
Ext-2  - 164 CrPC statement 
Ext-2(1) to 2(5) - Signatures of victim 
Ext-3 - Sketch Map 
Ext-3(1) - Signature of IO/PW-9 
Ext-4  - charge-sheet 
Ext-4(1) - Signature of IO/PW-9 

 
3. Defence witnesses:    DW-1 : Sri Chandra Kanta Bora     
                                                         
4. Material  Exhibits                        :- Nil  

  

    (N. J. HAQUE) 
       Asstt. Sessions Judge 

Tezpur, Sonitpur 
 

 

 


